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Opinion No. JM-485

Whether an individual may
serve simultaneously as con-
gtable and jailer

Dear Mr. Schmidr:

You inform us that an individual who had been working as a jailer
at the Gillespie County jail became a constable in Gillespie County.

You ask whether Texas law prohibits him from heldicg both positicrns
simultaneously.

You advise uvs that the individual has worked as a jailer and has
not been made a Jeputy sheriff. Although you do not explain exactly
what his duties are as jailler, we assume that you use the term
"jailer" as it 1s used in article 5116, V.T.C.S., which descrites s

jailer as someone who is in charge of a county 3ail but under che
supervision and control cof the sheriff.

We find nothing Iin Texas law that prohibits, as a matter oi .aw,
an individual frcm serving simultaneously as a constable and
jailer.

gt &

The prohibition in the Texas Constitution against dual office
holding prevents one person from holding more than ome "c¢ivil office
of emolument" ar ope time. Tex. Comnst., art. XVI, §40. The courts
have held that : person holds a "civil office"” for purposes of that
provision 1f he ecxercises any sovereign function of government for the
benefit of the public ard is largely independent of others' conrtrol.
Ruiz v. State, 540 S.W.2d4 809, 811 (Tex. Civ. App. - Corpus Christi
1976, no writ); Tilley v. Rogers, 405 $.W.2d 220, 224 (Tex. Civ. 2pp.
- Beaumont 1965, writ ref'd n.r.e.); Aldine Independent School
Discrict v. Staniley, 280 S.W.2d 578, 583 (Tex. 1955). A constable is

a civil officer of emolument. Attorney General Opiniem M-=45 (1967),
A jailer is not a civil officer of emclument because he is completely
under the contr¢l of a sherifi. Thus, the constitutionzl prohibition

against dual office holding does not preclude a constable from working
as a jaller.

The common law doctrine of incompatibility prohibits one person
from occupying two offices when one office may "thereby impose its
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policies on the other or subject it to control in some other way."
Attorney General Opinions IM-129, IM-133 (1984); see Thomas v.
Abernathy County Line Indevendent School District, 290 S.W. 152 (Tex.
Comm'n App. 1927, holding approved); State ex rel. Brennan v. Martin,
51 S.W.2d 815, 817 (Tex. Civ. App. - San Antonio 1932, no writ).

A sheriff has a statutory right of control over the iafl in his
county and over the jaillers he employs. De la Garza v. State, 579
S.W.2d 220 (Tex. Crim. App. 1979); V.T.C.S. art. 5116. Consequently,
once a constable brings a prisoner to the county jail, the constable
loses jurisdiction over that prisoner. Attorney GCeneral Opinion
V-1548 (1952}. Thus, the control a sheriff exercises over a jailer
does not invade an area inm which the failer aiso has powers and dutiles
as a constable and the =:weo offices are therefore uct unecessarily
incempatible. As the cour: said in State ex rel. Brennan v. Martin:

The duties of the two offices zre wholly un-
related, are in no manner inconsistent, are never
in conflict, Nelither officer 1s accountable to
the other, nor under htis dominien. Yeither is
subordinate to the other, nor has apy power or
right to interfere with the other in the perfor-
wance of any duty, The offices are therefore not
ioconsistent or incompatible. . ., .

51 S.W.2d 815 at 817. Alrhough we canpot concluce that the rositions
cf constable and jeiler are legally incompstible, our cpinion does nct
preclude the possibility that a particular jailer's duties would be
incompatible with the offilce ¢f constable, as a matter of fact. See
Attorney General Opiniom MW~415 (1981). -

Finally, none of tte information you have given us suggests
either a conflict of interest under article ©88h, V.T.C.S5., or a
violation of any other Teras law.

SUMMARY

The constitu:ional ban on dual office holding
does mnot prohibit somecne {rom serving sipul-
taneously as a ccmstable and a jailer, The common
lav doctrine of incompatibility does not, as a
watter of law, prohibit such a situatiom.

Veryjtruly your§,
-

Aran~

JIM MATTICE
Attorney Gereral of Texas
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